INTRODUCTION
Empirical research consistently shows that the two main reasons why people do not report perceived wrongdoing are fear of retaliation and a belief that, even if they did so, the matter would not be rectified.
2 Thus if legislation is to promote whistleblowing in the public interest it should provide mechanisms for investigating and dealing with allegations of wrongdoing as well as protect those who make them. Although many countries go further, the sole aim of Part IVA of the Employment Rights Act 1996 (ERA 1996) is to protect workers in specified circumstances. For the purposes of this article it is convenient to adopt the Gibbons' report definition of ADR as: "the collective term used to describe ways in which parties can settle disputes without recourse to litigation". 6 Arbitration is a form of adjudication in that an impartial person 7 hears both sides and decides between them. However, like other types of ADR, it is less procedurally formal than the ET process and inquisitorial rather than adversarial. Thus there is no examination or cross -examination of witnesses, the doctrine of precedent does not apply and there is no right of appeal.
In theory, it is possible to distinguish conciliation from mediation but this is frequently not the case in practice. According to the Advisory, Conciliation and Arbitration Service (ACAS), a conciliator discusses the issues with both parties in order to help them reach a better understanding of each other's position and underlying It is important to note that judicial mediation was provided here by employment judges. It is argued below that non-legal ET members could play a valuable role if mediation was promoted as a dispute resolution mechanism. 56 Neither transformative mediation nor early neutral evaluation will be referred to as separate models in this article. In theory, transformative mediation aims to encourage the parties to control the situation they find themselves in. Early neutral evaluation involves an impartial person with specialist knowledge and skills being invited to evaluate a case. Dolder Thus, if the parties agree on some issues, for example that wrongdoing has occurred and that it will be rectified, they 65 Traditionally, the role of collective mediation has been to direct the parties towards a resolution of their dispute. 66 Boon,A. et al [2011] ILJ 45, at page 78 may consent to "med/arb" on the question of whether or not the whistleblower was victimized and what remedy might be appropriate.
Whatever form mediation takes, it might be especially valuable to dismissed whistleblowers who are seeking re-employment. One possible reason why ET's hardly ever recommend this remedy in any type of case is that they have no real evidence about its practicability. 67 Mediation could be helpful in this respect as it might result in an employer taking measures that could secure a return to work.
For example, in the light of the worker's disclosures, the employer might be prepared to: review work practices, move the discloser away from any person about whom wrongdoing was alleged, and take steps to minimize the risk of the whistleblower suffering retaliation. Such action may make claimants more willing to return to work and, presumably, would only be taken if the employer was persuaded that a valuable relationship could be restored.
Mediation may also be appropriate in whistleblowing cases if the employer is anxious to avoid publicity but the worker is unwilling to settle without their allegations of wrongdoing being investigated. In addition to the cost of a hearing, mediation might save the claimant from 67 Section 116 ERA 1996 spells out the need for practicability. It is impossible to know how many whistleblowers realize that gagging clauses cannot be enforced and how many would agree to them anyway as part of a satisfactory settlement. One consequence of Section 43J ERA 1996 may be that some employers will opt for an arbitrator's decision rather than mediation because the former will be fully binding on both parties whereas all the provisions of a a settlement agreement may not be.
CONCLUSIONS AND RECOMMENDATIONS
It has been observed that ADR should stand for "appropriate" rather than alternative dispute resolution and that the form of intervention should reflect "the nature of The requirement to waive the right to expose an employer to a public hearing may be a barrier to some whistleblowers using the Scheme in its current format. Conversely, for employers this may be their last chance to avoid potentially damaging information being aired at a tribunal.
employers that the Government understands the importance of resolving whistleblowing disputes constructively and amicably whenever possible. Second, since ACAS or privately -led mediation would be offered in the first instance, the cost should be less to the Exchequer than either judicial mediation or a tribunal hearing. 79 Third, it has been argued above that whistleblowing cases have features that justify special treatment. Tribunal hearings focus on detriment and dismissal and cannot investigate or rectify proven wrongdoing. To the extent that mediation is better able to explore and deal with the underlying issues in a dispute it might save the public having to bear the cost of wrongdoing continuing.
80
Undoubtedly the provision of free mediation would test the Government's resolve both to encourage whistleblowing in the public interest. Recent research demonstrates that employers have made little use of mediation in the past and seem quite ignorant about it. 81 Thus time and effort would be 79 t goes without saying that the potential benefits of saving employment relationships and improved psychological well-being are hard to measure. 80 The author accepts that, where a corrupt organisation intends to carry on behaving in the same way, all dispute resolution mechanisms are likely to be frustrated. Such organisations may simply pay damages and fines on the occasions they get caught out so financial penalties for breaching employment rights are likely to have little impact on their behaviour (see Section 14 of the Enterprise and Regulatory Reform Act 2013). In such circumstances, it may be appropriate to impose custodial sentences on senior executives who are shown to have condoned wrongdoing in order to gain competitive advantage. 81 Interviews in 2011 with managers in private sector organisations with a turnover of £50,000 + revealed that 5% had used mediation in the past, 60% had heard of it but not used it and 36% had not heard of it. Williams,M "Workplace conflict management: awareness and use of the ACAS Code of Practice and workplace mediation -a poll of business" ACAS Research Paper. 2011. Ref.08/11 required to communicate its aims and benefits to employers, workers and their representatives. People will need to be trained in how to use mediation effectively and employers must ensure that the mediators themselves provide a quality service.
82 Equally, the trade union movement will need to be persuaded about the merits of the extended use of mediation.
Although it is frequently suggested that mediation is most successful where no representatives are present, unions will need to sell the idea that it is not a replacement for The Williams Research Paper (note 81) found that most interviewees thought that mediation was only suited to large organisations.
